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Disclaimer

Every effort has been made to
ensure the accuracy and timeliness
of this publication, but the comments
are necessarily of a general nature.
Clients are urged to seek specific
advice on matters of concern and not
to rely solely on the text of this
publication.
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Legal Framework - ££

- The Constitution of Canada amended in
April 1982.

- Section 35, Constitution Act, 1982.

(1) The existing aboriginal and treaty rights of
the aboriginal peoples of Canada are hereby
recognized and affirmed.

(2) In this Act, “aboriginal peoples of Canada”
includes the Indian, Inuit and Métis peoples
of Canada.

(3) For greater certainty, in subsection (1)
“treaty rights” includes rights that now exist
by way of land claims agreements or may
be so acquired.

(4) Notwithstanding any other provision of this
Act, the aboriginal and treaty rights referred
to in subsection (1) are guaranteed equally
to male and female persons.
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Legal Framework -

Aboriginal Rights

—

Right to exercise traditional
activities, e.g. fishing, hunting,
trapping, gathering

Food, ceremonial or commercial
purposes

Not necessarily tied to a particular
parcel of land

Aboriginal rights are not absolute:
they may be infringed

Crown must justify infringements —
two part justification test:

1) infringement must be consistent with
special relationship between Crown and
aboriginal peoples

2) infringement must be in furtherance of a
compelling and substantial legislative
objective (e.g. development of forestry,
mining, hydroelectric power, the building
of infrastructure)
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Legal Framework - y:f#

Aboriginal Title REBRTE N
- Subcategory of aboriginal - FERN S - B
rights - right to the land BTG AL
itself
A s
~ Unique land interest - held K %ﬁﬁ%%%‘%ﬁ*%ﬁ%
communally and 7S R
inalienable (except to the BRAN)
Crown) ~ L A O A B
~ Lands must have been IS A e R P 5
occupied at the time of - .
European occupation - g;gj&%%%% LEAY

= Particularly relevant in
British Columbia

MCCARTHY.CA



Legal Framework yE{HEHESE
Treaty Rights -
- Rights set out in - B 7[R SE AR E TP RLE B
agreements between the )
Crown and aboriginal
peoples
- Historic treaties — - sk 4)- 1814l #2014
1700's to early 1900's $U] W) 261 52 F) 2% 24
- Modern treaties and o
land claims = fﬁ‘ﬁ/ﬁé’ﬁﬂif@ﬁjﬂﬁ% -
agreements — 1970’s YE 20t A 70 R 4
to Z 6]
present
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Five Supreme Court of Canada Decisions — Duty to

Consult IIZEXE&EIER R T B H TR FLFE AR

- Haida Nation v. British Columbia
(Minister of Forests) — 2004;

- Taku River Tlingit First Nation v.
British Columbia (Project
Assessment Director) — 2004;

- Mikisew Cree First Nation v.
Canada (Minister of Canadian
Heritage) — 2005;

- Rio Tinto Alcan Inc. v. Carrier
Sekani Tribal Council — 2010;

- Beckman v. Little
Salmon/Carmacks First Nation —
2010:;
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Crown’s Duty to Consult Aboriginal Peoples

BhEWHIRE R T

= Crown’s duty to consult — duty
not owed by third parties

- Crown has a duty to consult and,
where appropriate, accommodate
aboriginal peoples where the
interests of aboriginal peoples
may may be affected by a Crown
action or decision

= Proven rights are not required to
trigger the duty

- “Interest” is a possible aboriginal
right supported by evidence

- Crown also bound to palance
broader societal interests with
those of aboriginal peoples

- There is no aboriginal veto

- Crown may not always meet
aboriginal expectations
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Crown’s Duty to Consult Aboriginal Peoples

B EWERERKTTE

- It takes relatively little to trigger - MXNE, BITHI AT R

the duty to consult B IA]

- Aboriginal groups must show
direct causal relationship - s RGEHIIR I E TAT M S
between Crown conduct and Y AE I AR T i 2 ] ) RSO &R

potential for adverse impacts
-~ What will NOT give rise to duty: = AEBITEH TR Bas

underlying infringement, R AT Ny, FESLIE R,
continued breach, lack of past LR DN, BT Al BEE I R
consultation, or potential to affect ALY
negotiating position.

- Duty to consult restricted to - PR BT R R E TR

e ==
specific Crown proposal at issue. oA
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Role of Aboriginal Peoples in Consultation

J5 & RAE B W BIEH

- Aboriginal peoples are required to
participate in consultation process and
should not thwart Crown’s good faith
efforts to consult. Duty to exercise “good
faith” is reciprocal (see R. v. Douglas, 2008
BCSC 1098, para. 51)

- Brokenhead Ojibway Nation et al. v. A.G.
(Can.), 2009 FC 484, para. 42

“To the extent that regulatory procedures
are readily accessible to Aboriginal
communities to address their concerns
about development projects like these, there
is a responsibility to use them. First Nations
cannot complain about a failure by the
Crown to consult where they have failed to
avail themselves of reasonable avenues for
seeking relief. That is so because the
consultation process is reciprocal and
cannot be frustrated by the refusal of either
party to meet or participate. ... This
presupposes, of course, that available
requlatory processes are accessible,
adequate and provide First Nations an
opportunity to participate in a meaningful

w.”

-
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2008 BCSC 1098, para. 51 —%, #51E)

NI51i4820094:, Brokenhead Ojibway
Nation et al. v. A.G. (Can.), 2009 FC 484,
para. 42 —%, 425
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Mitigation; minimized effects; or
avoidance

There is no “substantive right” of
accommodation

Courts will be focused on ensuring that
whatever outcomes result from
consultation that they be within a range
of what is “reasonable”. There was no
evidence that the Director made a
“palpable error” of fact in his conclusion

Little express reference in case law to
“economic” accommodation

Benefits agreements can mitigate the
risks of potential threats of or actual
litigation, direct action and negative
publicity — sometimes framed as
“accommodation”

Sound consultation processes can
frame the negotiations positively

Accommodation at law and in practice
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Best Practices —

= Funding and relationship building

-

To date, no case law requiring private third
parties to fund aboriginal consultation
efforts

If financial resources are provided to
aboriginal groups to assist them in
participating in project approval processes,
such financial consideration should be
expressly acknowledged in the decision-
making process/agreement and not subject
to confidentiality provisions

Benefits of offering or providing funding
include limiting the ability of aboriginal
groups to claim they did not have adequate
resources to participate reasonably on the
decision-making process

Relationships and legal requirements —
focusing solely on relationships without
covering the legal requirements of
consultation can leave a project vulnerable
(both in terms of the decision-maker but
also in terms of negotiating with aboriginal

groups)
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Role of Proponents in Consultation

3T

R IUT HITE

- Delegation of “procedural”
aspects of consultation

- EXxpress delegation not required
based on existing case law

- Clearly set out expectations for
proponents and aboriginal groups

- Take guidance from federal and
provincial decision makers

- Proactive, sophisticated and

coordinated sophisticated
approach recommended

- Statutory and regulatory

obligations to consult can also be

imposed on proponents
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LNG Issues - AL KBRS b i3

- Pipelines, ports, waterd - B, B0, KKed, @
crossings, access roads, - VS b ik A A T B 25
transmigssion lines, etc. likely EL %32%%“"@@%;?& :
trigger the Crown’s duty to J3 JEAT R ST A1) 55 i)
consult - AYEEHMe LA — A Rg IR

- British Columbia — likely (7 1] A vh T e R
Issues focused on claims of IR 3 sk

aboriginal rights and title N ) ‘
~ Alberta — likely issues focused = PUZRAFISA - g i LI ] 2

on treaty rights £ LLNE SV

- Agrelergegts _?ﬁve beelgl f - W AR RE R DR (Kitimat) F
concluded with a number o S BT B0 AT it o Al T AR s 3T
First Nations regarding LNG ﬁf%;;”%*i@mgfﬁfﬁw‘}u
facilities in Kitimat, and on D W
Vancouver Island, etc. A IR B ZE T
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Key Issues - J<4 ] /8

- Consultation with aboriginal - XFAEINE RS T WAL RS R
peoples is a significant HemAms, FEERKYTE
component for LNG and other H AT R4
projects in Canada;

- While the law continues to - REVREARRA AL, (AinE
evolve, there is a legal certainty KAE AT [y ) ELAG A 2 1k
in Canada in this area;

- Projects are being developed — - Huy, EAETFAMIE - 5XT
relationships and agreements PSRBT H A PR S B R g 2D
with aboriginal peoples are S HMER RGNS, [FEE
becoming an important and 125 B RPN IE 76 5% 4 16 E JF
valuable tool for industry to o7 (T LAY ME I T L

ensure project certainty and to
manage and mitigate project
related risk
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Tom Isaac - 5 ¥

B.A., MA., LL.B., LL.M. - 2+, ®i+, &%+, H2mt

Tom Isaac is a partner in the Vancouver office
of McCarthy Tetrault and National Practice
Group Leader of the firm’'s Aboriginal Law
Group. He advises industry and government
clients across Canada on aboriginal, energy,
natural resource and environmental
assessment matters and regularly acts as a
negotiator for industry and governments
dealing with aboriginal groups. He has
appeared before the Supreme Court of
Canada, British Columbia Court of Appeal and
Supreme Court, Northwest Territories Supreme
Court and British Columbia Environmental
Appeal Board dealing with aboriginal legal
matters.

He was a Chief Treaty Negotiator for the
Province of British Columbia and prior to that
was Assistant Deputy Minister for the
Government of the Northwest Territories
responsible for establishing Nunavut. He also
served in a senior capacity with the
Government of Saskatchewan.
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B.A., MA., LL.B., LL.M. - 2+, ®i+, &%+, H2mt

He is the author of Aboriginal Law: Commentary,
Cases and Materials (3 editions, 4™ ed. forthcoming),
and Aboriginal and Treaty Rights in the Maritimes:
The Marshall Decision and Beyond, along with six
other books and numerous articles on aboriginal legal
matters. Mr. Isaac’s published work on aboriginal law
has been cited with approval by courts across Canada,
including the Supreme Court of Canada and the
Federal Court of Appeal.

Mr. Isaac appears in the 2011 Canadian Legal Lexpert
Directory as a leading practitioner in aboriginal law.
He is also recognized in the 2011 edition of The Best
Lawyers in Canada in the area of aboriginal law. Mr.
Isaac is a member of the law societies of British
Columbia, Alberta, the Northwest Territories, Nunavut
and Yukon (formerly a member of the Law Society of
New Brunswick).

McCarthy Tétrault LLP

Address: 1300 - 777 Dunsmuir Street
Vancouver, BC V7Y 1K2

Vancouver: (604) 643 5987
Toronto: (416) 601 7598

Fax: (604) 622 5653 &
Email:tisaac@mccarthy.ca
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Canada’s Leading Law Firm — in& KEEFIT

=55 T
Chambers Global ranks McCarthy Tétrault the #1 Firm in Canada
(FRBRIEITFE S T) FHEda I\ 2 R BRI HE S5 B A I & R AR R =45 By

il

McCarthy Tétrault delivers a broad range of
integrated legal services nationally and
globally, advising on large and complex
assignments for Canadian and international
interests.

Over the past five years, McCarthy Tétrault
has acted for 83 of the largest 100 Canadian
companies and for 17 of the 20 largest
foreign-controlled companies in Canada.

7 Offices: substantial presence in Canada’s

major commercial centres and in London, UK.

More lawyers listed than from any other law
firm in Canada in Chambers Global: The
World’'s Leading Lawyers and top place
rankings in Best Lawyers in Canada.

Full service law firm with 5 major practice
areas: Corporate, Litigation, Labour &
Employment, Tax and Real Property &
Planning.
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B B4 - VANCOUVER
Suite 1300, 777 Dunsmuir Street
P.O. Box 10424, Pacific Centre
Vancouver BC V7Y 1K2

Tel: 604-643-7100

Fax: 604-643-7900

Toll-Free: 1-877-244-7711

+/RINE - CALGARY

Suite 3300, 421 7th Avenue SW
Calgary AB T2P 4K9

Tel: 403-260-3500

Fax: 403-260-3501

Toll-Free: 1-877-244-7711

%2484 - TORONTO

Box 48, Suite 5300

Toronto Dominion Bank Tower
Toronto ON M5K 1E6

Tel: 416-362-1812

Fax: 416-868-0673

Toll-Free: 1-877-244-7711
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McCarthy Tétrault LLP / mccarthy.ca

45/ - MONTREAL
Suite 2500

1000 De La Gauchetiére Street West
Montréal QC H3B 0A2

Tel: 514-397-4100

Fax: 514-875-6246

Toll-Free: 1-877-244-7711

b5 - QUEBEC

Le Complexe St-Amable

1150, rue de Claire-Fontaine, 7e étage
Québec QC G1R 5G4

Tel: 418-521-3000

Fax: 418-521-3099

Toll-Free: 1-877-244-7711

FEEFIRKH - UNITED KINGDOM
& EUROPE

125 Old Broad Street, 26th Floor
London EC2N 1AR

UNITED KINGDOM

Tel: +44 (0)20 7489 5700

Fax: +44 (0)20 7489 5777
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